
SUPERIOR COURT OF CALIFORNIA, CONTRA COSTA COUNTY 
MARTINEZ, CA 

DEPARTMENT 09 
HEARING DATE:  09/26/2022 

 

 

1 

 

ALL APPEARANCES WILL BE BY ZOOM 
 
For matters where an appearance is required, the parties should appear by Zoom unless told 
to appear by another method. For all other matters, if argument is requested appearances 
will be by Zoom.  
 
Please email Dept9@contracosta.courts.ca.gov and opposing counsel by 4:00 p.m. if oral 
argument is requested and include specification to be argued. 
 
Zoom hearing information 

https://www.zoomgov.com/j/1605833975?pwd=KzlPczZuakdhdGhRQTRhc1NRSGFIdz
09 
 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

    

1. 9:00 AM CASE NUMBER:  C22-00941 
CASE NAME:  JOSE PENA  VS.  CITY OF RICHMOND 
HEARING ON DEMURRER TO PLAINTIFF'S COMPLAINT  
FILED BY:  CITY OF RICHMOND 
*TENTATIVE RULING:* 
 
Before the Court is Defendant City of Richmond’s (“Defendant” or “City”) Demurrer to Complaint. 

Defendant’s Demurrer is overruled.  

Allegations in the Complaint 

Plaintiff filed the form Complaint on May 5, 2022 alleging: (1) General Negligence, (2) Premises 

Liability – Negligence, and (3) Premises Liability – Dangerous Condition of Public Property. The 

Complaint alleged that Plaintiff was walking on the sidewalk in front of 1060 Hensley Street in 

Richmond, California on September 3, 2021. “As he was walking, he tripped and fell due to a gap from 

missing concrete.” The Complaint names City of Richmond, County of Contra Costa, J.T. Thorpe & Son, 

Inc., and Hensley Property, LLC as defendants. The General Negligence and Premises Liability – 

Negligence claims are asserted against all defendants. The Premises Liability – Dangerous Condition of 

Public Property claim is brought against the City of Richmond and County of Contra Costa.  

Standard of Review 

“The function of a demurrer is to test the sufficiency of the complaint as a matter of law.” (Holiday 
Matinee, Inc. v. Rambus, Inc. (2004) 118 Cal.App.4th 1413, 1420.) A complaint “is sufficient if it alleges 
ultimate rather than evidentiary facts” (Doe v. City of Los Angeles (2007) 42 Cal.4th 531, 550 (“Doe”)), 
but the plaintiff must set forth the essential facts of his or her case “with reasonable precision and 
with particularity sufficient to acquaint [the] defendant with the nature, source and extent” of the 
plaintiff’s claim. (Doheny Park Terrace Homeowners Assn., Inc. v. Truck Ins. Exchange (2005) 132 
Cal.App.4th 1076, 1099.) In order “to state a cause of action against a public entity, every fact 
material to the existence of its statutory liability must be pleaded with particularity.” (Lopez v. 
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Southern Cal. Rapid Transit Dist. (1985) 40 Cal.3d 780, 795.)  

Legal conclusions are insufficient. (Id. at 1098–99; Doe at 551, fn. 5.) The Court “assume[s] the truth 

of the allegations in the complaint, but do[es] not assume the truth of contentions, deductions, or 

conclusions of law.” (California Logistics, Inc. v. State of California (2008) 161 Cal.App.4th 242, 247.) 

A demurrer lies only for defects appearing on the face of the complaint or from matters of which the 

court must or may take judicial notice. (CCP §430.40; see Blank v. Kirwan (1985) 39 Cal.3d 311, 318.) 

Analysis  

General Negligence  

The City of Richmond is a public entity. (RJN ¶ 1.) Under the California Tort Claims Act, a public entity 

is not liable for an injury arising from an act or omission except as provided by statute.” (Creason v. 

Department of Health Services (1998) 18 Cal.4th 623, 630.) “There is no common law governmental 

tort liability in California; and except as otherwise provided by statute, there is no liability on the part 

of a public entity for any act or omission of itself, a public employee, or any other person.” (Gibson v. 

City of Pasadena (1978) 83 Cal.App.3d 651, 655 quoting Cowing v. City of Torrance (1976) 60 

Cal.App.3d 757, 761.)  

The City argues that, since this cause of action is titled “General Negligence,” it must be based on a 

common law negligence claim. “The subject matter of an action and the issues involved are 

determinable from the facts pleaded, rather than from the title or prayer for relief.” (Coffelt v. Coffelt 

(1964) 229 Cal.App.2d 659, 665 quoting Standard Brands of California v. Bryce (1934) 1 Cal.2d 718, 

721.)  

Here, the first cause of action sets forth the date and location of the accident at issue. It then gives a 

general description of what occurred, i.e. that plaintiff was walking on the sidewalk and tripped and 

fell due to a gap from the sidewalk missing concrete. Next, it specifies that that Defendants (including 

the City) are “statutorily liable under Government Code Sections 815.2; 815.4; 815.6; 820(a); 835; 

835.2; 840.2, and 840.4.” As noted by the City, each of these Government Code sections provide for 

different methods of establishing liability against a public entity.   

“In order to state a cause of action for government tort liability, ‘every fact essential to the existence 

of statutory liability must be pleaded with particularity, including the existence of a statutory duty.’” 

(Zuniga v. Housing Authority (1995) 41 Cal.App.4th 82, 96.) “Since the duty of a governmental agency 

can only be created by statute or ‘enactment,’ the statute or ‘enactment’ claimed to establish the 

duty must at the very least be identified.’” (Ibid. quoting Searcy v. Hemet Unified School Dist. (1986) 

177 Cal.App.3d 792, 82.)  

The Complaint identifies the statutory basis for Plaintiff’s claims. Thus, although this cause of action is 

titled “General Negligence,” the Complaint sets forth the statutory basis for the claims against the 

governmental entities, such as the City. Based on the above, the City’s demurrer is overruled. 

Premises Liability  
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The City’s claim with relation to the premises liability cause of action appears to be that the 

Complaint does not specifically identify the statutory basis for the claim against the City. It is true that 

no statutes are cited in this section of the Complaint, nor is there reference to the incorporation of 

the rest of the allegations of the Complaint. In particular, the City focuses on Count One – Negligence 

under the Premises Liability cause of action. It does not move as to the second count – based on 

Dangerous Conditions of Public Property, presumably because the City acknowledged in its discussion 

of the General Negligence cause of action that “Government Code section 835 and 835.2 relate to 

public entity liability for dangerous conditions of public property…” (Demurrer at 6:25-26.) Thus, it is 

clear that the City knows that Plaintiff is alleging a dangerous condition cause of action against the 

City based on Government Code 835 and 835.2 – even though those code sections are not listed 

under cause of action number two, count three.  

Given the above, although the specific statutes are not directly cited in Cause of Action Two, it is clear 

that the City is aware of the statutory sources for the cause of action, as it does not move as to count 

three for dangerous condition of public property, even though the specific statute for that claim is not 

directly cited on that page.  

Even though the various statutes are not cited on page 5 of the Complaint, it is clear the City is aware 
of the statutes which Plaintiff is relying on to allege liability against the City. Based on the above, the 
City’s Demurrer to Cause of Action Two, Count One is overruled. 
 

 

  

 

 
    

2. 9:00 AM CASE NUMBER:  C22-01146 
CASE NAME:  FOUR15 DIGITAL, INC.  VS.  BLACK POINT SEAFOOD HOLDINGS, INC. 
HEARING ON MOTION TO QUASH SERVICE OF SUMMONS  
FILED BY: BLACK POINT SEAFOOD, LLC 
*TENTATIVE RULING:* 
 
Off calendar.  On August 24, 2022, Defendant Black Point Seafood, LLC moved to quash service of 

summons.  On September 12, 2022, plaintiff filed a dismissal without prejudice as to Black Point 

Seafood, LLC, which was entered by the clerk that day.  (Although filed on the same date, the 

separate demurrer of both defendants Black Point Seafood, LLC and Black Point Seafood Holdings, 

Inc. was set for hearing on October 3, 2022.  The demurrer remains on calendar as to defendant Black 

Point Seafood Holdings, Inc. only.) 
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3. 9:00 AM CASE NUMBER:  MSC16-01331 
CASE NAME:  ELKHOURY  VS.  SEARS ROEBUCK 
HEARING ON MOTION FOR ENTRY OF JUDGMENT PURSUANT TO C.C.P 664.6 AND FOR SANCTIONS  
FILED BY:  CHAMBERLAIN GROUP, INC. 
*TENTATIVE RULING:* 
 
The Court continues this hearing to October 10, 2022 at 9:00 a.m. 
 

 

  

 
    

4. 9:00 AM CASE NUMBER:  MSL21-02333 
CASE NAME:  BANK OF AMERICA  VS.  BIANUCCI 
HEARING ON MOTION FOR JUDGMENT ON THE PLEADINGS  
FILED BY:  BANK OF AMERICA, N.A. 
*TENTATIVE RULING:* 
 
Based on the Court’s order of June 27, 2022, deeming admitted Requests for Admission 1-10, all 

material facts have been admitted by defendant and the motion for judgment on the pleadings is 

granted. 

 
 

  

 
    

5. 9:00 AM CASE NUMBER:  MSL21-04205 
CASE NAME:  AMERICAN EXPRESS  VS.  MARY BOUTELLE 
FURTHER CASE MANAGEMENT CONFERENCE 
*TENTATIVE RULING:* 
 
No appearance necessary unless tentative ruling on Line 6 is contested. 
 

 

 

 
    

6. 9:00 AM CASE NUMBER:  MSL21-04205 
CASE NAME:  AMERICAN EXPRESS  VS.  MARY BOUTELLE 
HEARING ON SUMMARY MOTION    
FILED BY:  AMERICAN EXPRESS NATIONAL BANK 
*TENTATIVE RULING:* 
 
Plaintiff American Express moves for summary judgment in this collections matter.  No opposition has 

been filed.  The declaration of Vivian Hinds, an Assistant Custodian of Records for plaintiff, is 
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admissible and is sufficient to meet plaintiff’s burden of establishing the contract, the breach, and the 

amount of damages.  Motion granted. 

 
 

  

 
    

7. 9:00 AM CASE NUMBER:  MSL21-04725 
CASE NAME:  BANK OF AMERICA, N.A.  VS.  MARYJEAN BOUTELLE 
HEARING ON MOTION DEEM MATTERS ADMITTED 
FILED BY:  BANK OF AMERICA, N.A. 
*TENTATIVE RULING:* 
 
Denied without prejudice.  No proof of service of the motion. 
 

 

 

 
    

8. 9:00 AM CASE NUMBER:  MSL22-00880 
CASE NAME:  WILMINGTON SAVINGS FUND  VS.  JOSE AMEZCUA 
HEARING ON MOTION TO DEEM MATTERS ADMITTED  
FILED BY:  WILMINGTON SAVINGSFUND SOCIETY, FSB 
*TENTATIVE RULING:* 
 
Denied without prejudice.  No proof of service of the motion. 

 
 

  

 
    

9. 9:00 AM CASE NUMBER:  N22-1579 
CASE NAME:  RYAN THIBODEAUX  VS.  CITY AND COUNTY OF SAN FRANCISCO 
HEARING ON PETITION FOR RELIEF FROM GOVERNMENT CLAIM FILING REQUIREMENTS  
FILED BY:  PETITIONER 
*TENTATIVE RULING:* 
 

Before the Court is Petitioner Ryan Thibodeaux’s Petition for Relief from Government Claim 

Filing Requirements (“Petition”). For the following reasons, the Petition is denied. 

Procedural Background 

This matter relates to a motor vehicle accident that occurred on January 8, 2021. On that date, 

Mr. Arnold Borgen was driving home when he struck Petitioner Ryan Thibodeaux (“Petitioner”), who 

was apparently in the middle of the roadway, injuring him. Mr. Borgen was an off-duty San Francisco 

Police Department Traffic Officer driving home from an overtime shift in his personal vehicle.  



SUPERIOR COURT OF CALIFORNIA, CONTRA COSTA COUNTY 
MARTINEZ, CA 

DEPARTMENT 09 
HEARING DATE:  09/26/2022 

 

6 

 

Petitioner promptly hired an attorney to represent him in claims against Mr. Borgen, hiring counsel 

that same month – January 2021 (“Former Counsel”). Former Counsel requested a copy of the Traffic 

Collision Report (“TCR”) on January 29, 2021. (Declaration of Michael D. Herman (“Herman Decl.”) 

¶3.) The TCR was issued on March 25, and received by Former Counsel in “early April 2021.” (Ibid.) 

At that time, Former Counsel determined there was no claim against the City and County of San 

Francisco (the “City”) as Mr. Borgen was off-duty at the time of the accident. (Id. at ¶4.) Accordingly, 

the case was not flagged as a government entity claim. (Ibid.) Therefore, no government claim form 

was submitted to the City. The last day to submit a government claim form for this matter was July 8, 

2021.  

Petitioner obtained new counsel (“Current Counsel”) to represent him in January 2022. (Petition at 

6:8.) Current Counsel submitted an Application for Leave to Present Late Claim (“Late Claim 

Application”) on January 7, 2022. (Declaration of Andrea G. Posey (“Posey Decl.”) at ¶3, Ex. A.) 

On January 19, 2022 the City rejected the Late Claim Application. (Id. at ¶4, Ex. B.) Current Counsel 

filed the instant Petition almost six-months to the day later, on July 18, 2022.  

 

Standard 

The Government Claims Act (“GCA”) provides, “as a general rule, that no suit for money or damages 
may be maintained against a public entity unless a timely written claim has first been presented to it.” 
(N.G. v. County of San Diego (2020) 59 Cal.App.5th 63, 72.) “A claim for ‘injury to person’ must be 
presented ‘not later than six months after the accrual of the cause of action.’” (Ibid. quoting Gov’t 
Code § 911.2(a).) “When a claim … is not presented within [the required] time, a written application 
may be made to the public entity for leave to present that claim.” (Gov’t Code § 911.4(a).) “The 
application shall be presented to the public entity … within a reasonable time not to exceed one year 
after the accrual of the cause of action and shall state the reason for the delay in presenting the 
claim.” (Id. at § 911.4(b).)  

“If the public entity denies the application to file a late claim, section 946.6 authorizes the injured 
party to petition the trial court for relief from the claim filing requirement.” (N.G., supra, 59 
Cal.App.5th at 72.) “In ruling on the petition, the trial court ‘shall relieve the petitioner from the 
requirements of Section 945.4’ to timely file a claim if two requirements are met.” (Ibid.)  

First, the court must find that “the application to the public entity to file a late claim must have been 
made within a reasonable time not exceeding one year after the accrual of the cause of action.” (Ibid. 
citing Gov’t Code § 946.6(c).) Second, one of the circumstances set forth in Section 946.6 subdivision 
(c) “must be shown by a preponderance of the evidence.” (N.G., supra, 59 Cal.App.5th at 72.) 
Relevant here is the requirement to show that the “failure to present he claim was through mistake, 
inadvertence, surprise, or excusable neglect unless the public entity establishes that it would be 
prejudiced in the defense of the claim if the court relieves the petitioner from the requirements of 
Section 945.4.” (Ibid. quoting Gov’t Code § 946.6(c)(1).)  

The Petition to the court “shall be filed within six months after the application to the board is 
denied…” (Gov’t Code § 946.6(b).) 
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“In deciding a petition for relief from the claim filing requirements, a trial court considers ‘the 
petition, any affidavits in support of or in opposition to the petition, and any additional evidence 
received at the hearing on the petition.” (Ibid. quoting Gov’t Code § 946.6(e).)  

Analysis 

The accident at issue occurred on January 8, 2021. In accordance with the GCA, a claim for personal 

injury must be submitted “not later than six months after the accrual of the cause of action.” (Gov’t 

Code § 911.2(a).) Thus, his claim was required to be submitted to the City by July 8, 2021. (Ibid.) It is 

undisputed that Petitioner failed to timely submit his government claim application to the City. 

Petitioner retained Former Counsel in January 2021 to represent him. (Petition at 5:26-27.) Former 

Counsel requested a copy of the TCR on January 29, 2021, which he received in “early April 2021.” 

(Herman Decl. ¶ 3.) This gave Petitioner approximately three-months to submit his claim. Upon 

receiving and reviewing the TCR, Former Counsel determined there was no government claim against 

the City, as Mr. Borgen was off-duty at the time of the accident. (Id. at ¶4.) Accordingly, Former 

Counsel never submitted a government claim to the City. (Ibid.)  

Sometime in January 2022, Petitioner retained Current Counsel. (Petition at 6:8.) Current Counsel 

reviewed the case and determined there might be a viable government claim against the City. 

Accordingly, they submitted the Late Claim Application to the City on January 7, 2022. (Posey Decl., 

¶3, Ex. A.) This was the day before the last possible day to submit a late claim to the City. (Gov’t Code 

§ 911.4(b).)  

The City promptly responded, on January 19, 2022, denying the Late Claim Application. (Posey Decl., 

¶4, Ex. B.) Thereafter, nothing happened until Current Counsel for Petitioner filed the instant Petition 

on July 18, 2022 – again on the day before the last day possible to file such a petition. (Gov’t Code 

§ 946.6(b).) 

Was the Late Claim Application Filed Within a Reasonable Time?  

Petitioner does not address the issue of whether his Late Claim Application to the City was made 

within a “reasonable time” after accrual of his claim. Instead, Petitioner just asserts that it was timely 

because it was filed within one year of the accrual of the cause of action. (Petition at 7:2-4.)  

The Government Code section at issue states, in relevant part, that an application to present a claim 

not timely filed “shall be” presented to the City “within a reasonable time not to exceed one year 

after accrual of the cause of action and shall state the reason for the delay in presenting the claim.” 

(Gov’t Code § 911.4(b).) By ignoring the requirement that the Late Claim Application be made “within 

a reasonable time,” Petitioner appears to be trying to disregard a specific requirement under the 

Government Code.  

The requirement that the Late Claim Application be made “within a reasonable time” not to exceed 

one year must mean something, as the Legislature knows how to write statutes that only contain a 

hard deadline, without a diligence requirement. For example, the Government Code setting the time 

to file a petition with the court after denial of a request for a late application states that such a 
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petition “shall be filed within six months after the application to the board is denied…” (Gov’t Code 

§ 946.6(b).) There is no diligence requirement, just a set deadline.  

Here, Petitioner hired counsel to represent him within weeks of the accident. Former Counsel was 

aware of all the circumstance of the accident as of “early April 2021,” when he received the TCR. Yet, 

nothing occurred for almost nine additional months. Ultimately, the Late Claim Application was filed 

on January 7, 2022 – one day before the one-year hard deadline, without a reasonable explanation 

for the delay.  

As the City documents, courts routinely find that applications for late claims brought within the one-

year deadline can still be considered untimely. For example, in Dunston v. Cal. (1984) 161 Cal.App.3d 

79, the appellate court upheld a finding of undue delay when the attorney filed the application for 

late claim on the last day of the one-year period following the accrual of the cause of action, which 

included a delay of one and one-half months from the date plaintiff discovered the governmental 

negligence. (Id. at 84.) In Lutz v. Tri-City Hosp. (1986) 179 Cal.App.3d 807, the court found that a five-

month delay in seeking relief from the time plaintiff had information sufficient to support his claim 

and the time he filed his claim with the city showed that the “application for relief was not filed 

within a reasonable time.” (Id. at 811.)  

Here, Petitioner was aware of all facts sufficient to determine if he had a claim against the City by 

“early April 2021,” at the latest, when Former Counsel received the TCR. The only explanation (as 

discussed below) for not filing a timely application for government claim was that Former Counsel did 

not believe such a claim existed. Thus, no claim was filed within the three-month period allowed for 

the initial claim. There was an addition delay of almost six-months before the Late Claim Application 

was eventually filed on January 7, 2022 – the day before the last day to file.  

Given the above, although the Late Claim Application was filed with the one-year time limit, it was not 

filed “within a reasonable time.” (Gov’t Code § 911.4(b).) Based on this finding alone, the Petition can 

be denied. (N.G., supra, 59 Cal.App.5th at 72 citing CCP 946.6(c).)  

Did Petitioner establish, by a preponderance of the evidence, that the failure to 

present the claim was through “mistake, inadvertence, surprise, or excusable 

neglect?” 

Petitioner’s claim before the Court is that his failure to present the Late Claim Application was 

because of “mistake, inadvertence, surprise, or excusable neglect.” Petitioner does not claim there 

was any surprise, but appears to relay on claims of mistake, inadvertence, and excusable neglect. As 

Petitioner explains, “given both the delay associated with the production of the TCR and the evolving 

case law relating to employer caused fatigue claims, the failure of [Former Counsel] to recognize the 

potential for a government tort claim and appropriately calendar it is the type of neglect which might 

have been the act of a reasonably prudent person under the same or similar circumstances,” citing 

Ebersol v. Cowan (1983) 35 Cal.3d 427.) (Petition at 8:24-28.)  

Ebersol is distinguishable. There, petitioner “acted swiftly to place her case in the hands of an 
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attorney on the very day she was injured.” (Id. at 437.) Despite diligent efforts to obtain counsel, 

during her physical pain and “frequent and prolonged admissions to the hospital,” she was unable to 

retain an attorney. (Ibid.) It wasn’t until after the time to file her government claim had run that she 

was able to retain an attorney. Her claim was presented only 15 days later. (Id. at 433-34.) Given the 

complexity of the issues, the court found that it was reasonable for petitioner to continue to seek 

legal counsel instead of trying to investigate her claim herself. (Id. at 439.)  

Here, Petitioner was diligent in obtaining counsel to represent him relating to the accident at issue, 

retaining Former Counsel within a couple weeks of the accident. Former Counsel determined that 

Petitioner did not have a government claim. That determination remained until Petitioner retained 

Current Counsel. 

As the City points out, “[m]istake of counsel is not a basis for granting relief from the claim filing 

requirements.” (Dep’t of Water & Power v. Superior Court (2000) 82 Cal.App.4th 1288, 1294 fn. 3 

citing Tackett v. City of Huntington Beach (1994) 22 Cal.App.4th 60, 64-65.) In Dep’t of Water & 

Power, plaintiff and his counsel had possession or access to the police report and other information 

that contained all the relevant factual information and that they “knew or should have known about 

potential liability of the DWP,” at that time. (Id. at 1296.) As the court explained, when the “lateness 

of the claim is attributable to the failure of the claimant or his counsel to conduct a reasonably 

prudent investigation of the circumstances of the accident, relief from the claims filing statute is not 

available.” (Ibid.)  

Mitchell v. DOT (1985) 163 Cal.App3d 1016 is instructive. There, plaintiff was injured in a motor 

vehicle accident. (Id. at 1019.) Her father consulted an attorney on plaintiff’s behalf. The attorney 

reviewed the police report and determined there was no cause of action against the public entities, 

but there were possible claims against the driver of the adverse car and possibly Ford Motor 

Company. (Ibid.)  

Plaintiff met with the attorney, and was informed that the attorney did not intend to pursue the 

public entities. (Ibid.) The attorney settled the uninsured motorist claim on behalf of plaintiff. 

Thereafter, the (at that time) 100-day time period to file a government claim expired. Plaintiff then 

retained new counsel after learning he was pursuing claims against the public entity on behalf of 

others involved in the same accident. (Ibid.) New counsel filed applications for leave to present a late 

claim 11 months after the accident. (Id. at 1020.) They were deemed denied and plaintiff filed a 

petition with the court for relief from the filing requirements. The court denied the request.  

In affirming the trial court, the Court of Appeal noted that “[i]t is not the purpose of remedial statutes 

to grant relief from defaults which are the result of inexcusable neglect of parties or their attorneys in 

the performance of the latter’s obligation to their clients.” (Ibid. quoting Tammen v. County of San 

Diego (1967) 66 Cal.2d 468, 478.) In general, a party seeking relief on the basis of mistake or 

inadvertence of counsel “must demonstrate that such mistake, inadvertence, or general neglect was 

excusable ‘because the negligence of the attorney … is imputed to his client and may not be offered 

by the latter as a basis for relief.’” (Ibid. quoting Carroll v. Abbott Laboratories, Inc. (1982) 32 Cal.3d 
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892, 898.)  

Plaintiff retained her first attorney 26 days after the accident. He had all the relevant factual 

information at that time and “made a legal determination plaintiff had not viable expectation of 

recovery from any of the governmental agencies.” (Id. at 1022.) Based on this legal determination, 

counsel did not file a government claim, but did procure an uninsured motorist settlement on behalf 

of plaintiff. (Ibid.) “Approximately 11 months after the accident, plaintiff consulted her second 

attorney and the late claim was promptly filed.” (Ibid.)  

The Court of Appeal reviewed numerous cases, which involved issues such as ignorance of the law, 

failure to research the law, and failure to investigate, and determined that the “trial court correctly 

determined that plaintiff’s first attorney’s failure to file a claim against the governmental entities was 

not due to excusable neglect.” (Ibid.) As the Court noted, the case before it presented a “more 

cogent” reason for denial of relief from the claim filing requirements, namely that it “demonstrates a 

conscious failure to file a claim against a governmental entity after making a legal determination no 

cause of action existed.” (Id. at 1023.) This, the Court explained, “can hardly be said to be excusable 

neglect.” (Ibid.)  

The above facts almost perfectly track the instant case.  

Petitioner, on reply, argues that a court may still grant relief from counsel’s decisions so long as it was 

made without the client’s knowing participation. (Reply at 3:21-26.) The authority cited by Petitioner 

is distinguishable. In Solv-All v Superior Court (2005) 131 Cal.App.4th 1003, defendant sought relief 

from default where the attorney failed to timely file an answer. This was due to the fact that there 

were continuing negotiations between the parties, which led counsel to believe that default would 

not be taken. After the deadline to file passed, a default was taken.  

The main issue in the case related to the scope of the ‘mandatory relief’ provisions of section 473(b). 

(Id. at 1008.) As the court noted, such relief is allowed if “an application ‘is accompanied by an 

attorney’s sworn affidavit attesting to his or her mistake, inadvertence, surprise, or neglect ….” (Id. 

quoting CCP 473(b) emphasis added.) There, the attorney filed a detailed declaration explaining why 

he failed to timely file an answer, specifically declaring that “I once again let the deadline to answer 

pass,” that the delay was in no way related to his client’s actions, and he “stressed that he had been 

‘lulled into a false sense of security;’ that this was ‘my mistaken and not that of my clients’ [sic];’ and 

urged the court to hold ‘myself solely responsible and at fault.’” (Id. at 1007.) The court found such a 

declaration sufficient to show it was an excusable mistake. 

The present matter is quite different. This wasn’t a scheduling error where the parties were in 

negotiations and there appeared to be a miscommunication. This was a legal analysis that was 

(apparently) just wrong. In addition, there is nothing in the declaration of Former Counsel that 

assumes responsibility for the error. The declaration vaguely states that “we” reviewed the TCR, and 

“we” overlooked a potential claim. There is no mention at all regarding discussions with Petitioner 

about this determination or whether Petitioner was involved in the decision. This is likely because a 

situation where a legal analysis was performed and a decision made thereon necessarily would not 



SUPERIOR COURT OF CALIFORNIA, CONTRA COSTA COUNTY 
MARTINEZ, CA 

DEPARTMENT 09 
HEARING DATE:  09/26/2022 

 

11 

 

involve the client – since that is the reason people hire attorneys. For their knowledge and skill.  

The mistake of counsel in making a legal determination regarding the viability of a claim is markedly 

different from the situation set forth in Solv-All. “Mistake of counsel is not a basis for granting relief 

from the claim filing requirements.” (Dep’t of Water & Power v. Superior Court (2000) 82 Cal.App.4th 

1288, 1294 fn. 3 citing Tackett v. City of Huntington Beach (1994) 22 Cal.App.4th 60, 64-65.)  

As the California Supreme Court found, when “deciding whether counsel’s error is excusable, this 

court looks to: (1) the nature of the mistake or neglect; and (2) whether counsel was otherwise 

diligent in investigating and pursuing the claim.’” (Bettencourt v. Los Rios Community College Dist. 

(1986) 42 Cal.3d 270, 276.) Here, the declaration does nothing to explain the diligence of Former 

Counsel in determining if a viable claim existed. There is just a vague statement that “[w]e 

inadvertently overlooked a potential claim” against the City. (Herman Decl. ¶4.) Did they actually do 

research and make a reasoned decision based on case law? Did they just see Officer Boren was off 

duty and end the investigation? How was Mr. Herman even involved in this matter? He does not 

indicate that he personally worked on the matter or had any involved therein, but just his prior firm 

was retained by Petitioner. The declaration is completely lacking in support for a showing of attorney 

fault.  

 Late Claim Application to the City 

It is also worth noting that the reasoning for why the claim was not presented in time contained in 

the Late Claim Application differs from the explanation given in the Petition to the Court.  

Here, Petitioner argues that Former Counsel was not aware of the law regarding ‘employer-caused 

fatigue’ being a potential for liability. (Petition at 6:8-17.) As a result, it was not until Current Counsel 

was brought aboard that Petitioner became aware of a possibly viable claim against the City. The Late 

Claim Application, however, states the reason it was not submitted earlier “was primarily due to the 

serious nature of [Petitioner’s] injuries with ongoing treatment and a difficult recovery.” (Posey Decl., 

Ex. A.)  

Under Government Code section 911.6, the board is to grant an application to present a late claim if 

one of the enumerated circumstances is present. These circumstances track those this Court is 

supposed to use under Section 946.6 subdivision (d). (Compare Gov’t Code §§ 911.6(b) and 946.6(c).) 

Namely, and relevant here, if the failure to present the claims “was through mistake, inadvertence, 

surprise, or excusable neglect…” or the person who sustained the alleged injury was “physically or 

mentally incapacitated” during the relevant time and “by reason of that disability failed to present a 

claim during that time.” (Gov’t Code § 911.6(b)(1), (4)-(5); 946.6 (c)(1), (4)-(5).)  

The Late Claim Application does not claim that it was late because of some “mistake, inadvertence, 

surprise, or excusable neglect.” Instead, it appears the basis of the Late Claim Application is that 

Petitioner was injured. However, the Late Claim Application does not make any showing that 

Petitioner was “physically or mentally incapacitated,” just that he was injured, be it pretty 

significantly.  Thus, Petitioner appears to have changed his reasoning for why his Late Claim 
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Application should be granted. 

 Evolving Case Law 

The foundation of Plaintiff’s argument is the Former Counsel was not aware of the “evolving case 

law” regarding claims against employers based on a ‘employer-fatigue’ type of argument, citing 

Feltham v. Universal Protection Services (2022) 76 cal.App.5th 1062. As the City points out, this 

argument does not attempt to explain the so-called ‘evolving’ case law, or even identify which cases 

or laws are at issue. In addition, Feltham does not appear to be breaking new ground regarding the 

law relating to employer liability relating to employees commuting to and from work. In fact, it cites 

and discussed numerous cases that address these issues dating back to the 1990’s (see e.g. Depew v. 

Crocodile Enterprises, Inc. (1998) 63 Cal.App4th 480.) There is even a citation to the 1940 California 

Supreme Court case of Robinson v. George (1940) 16 Cal.2d 238, which discusses the ‘going and 

coming’ rule and exceptions thereto. The law regarding these types of issues is well established. If 

Petitioner’s counsel was not aware of this law, and therefore did not submit a government claim, that 

fault does not lie with the City. 

Accordingly, there is no reasonable basis for alleging that some new or novel theory of liability was 

just established which would support Petitioner’s claim.   

Prejudice to the City 

Given the above findings, the City does not have any burden to show that it would suffer prejudice if 

the Court granted the Petition. (Dep’t of Water & Power, supra, 82 Cal.App.4th at 1297)  

Based on the above, the Petition is denied. 
 

 

  

 
    

10. 10:00 AM CASE NUMBER:  MSL21-03519 
CASE NAME:  JPMORGAN CHASE  VS.  ALVARADOSWEENEY 
COURT TRIAL 
*TENTATIVE RULING:* 
 
Appearances required. 
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11. 10:00 AM CASE NUMBER:  MSL21-04634 
CASE NAME:  BANK OF AMERICA  VS.  ROE 
COURT TRIAL 
*TENTATIVE RULING:* 
 
Appearances required. 
 

 

  

 
    

12. 10:00 AM CASE NUMBER:  MSL22-00771 
CASE NAME:  CAVALRY  VS.  RODRIGUEZ 
COURT TRIAL 
*TENTATIVE RULING:* 
 
Appearances required. 
 

 

  



 

 

 

  

 


